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Michael Duong

California Waste Solutions, Inc.
1820 10th Street

Oakland. CA 94607

David Duong

Duong Family In cstments. 1.1.C
1051 65 Street

Oaktand. CA 94608

Victor Duong
1005 Tnothy Drive
San Jose, CA 95133

Re:  60-Day Notice of Violations and Intent to File Suit Under the Federal Water
Poliution Control Act (“Clean Water Act™)

To Officers. Directors, Operators, Property Owners and/or Faciiity Managers of California
Waste Solutions, Inc.:

t am writing on behalf of Eden Environmental Citizen’s Group (*EDEN™) to give legal
notice that EDEN intends to file a civil action against California Waste Solutions, Inc
(“"Discharger™) for violations of the Federal Clean Water Act (“CWA™ or “Act™) 33U S.C. §
1251 et seq.. that EDEN believes are occurring at the California Waste Solutions facility located
at 1820 10th Street in Qakland. California (“the Facility ™ or “the site™).

EDEN is an environmental citizen’s group established under the laws of the State of

Califomia to protect, enhance, and assist in the restoration of all rivers, creeks. streams, wetlands,
vernal pools. and tributaries of Califomia. for the benefit of its ecosystems and communities.

2151 Salvio Street #A2-319 & Concord, CA 94520
Telephone: 925-732-0960 Ewmail: cenen wstizens@ginail.com
Website: edenenvironinental.org
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CWA section 505(b) requires that sixty (60) days prior to the initiation of a civil action
under CWA section 505(a). a citizen must give notice of intent to tile suit. 33 U.S.C. § 1365(b).
Notice must be given to the alleged violator, the U.S. Environmental Protection Agency
(“EPA™), and the State in which the violations occur,

As required by CW A section 505(b), this Notice of Violation and Intent to File Suit
provides notice to the Discharger of the violations which have occurred and continue to occur at
the Facility. After the expiration of sixty (60) days from the date of this Notice of Violation and
Tntent to File Suit, EDEN intends to file suit in federal court against the Discharger under CWA
section 505(a) for the violations described more fully below

I THE SPECIFIC STANDARD, LIMITATION, OR ORDER VIOLATED

EDEN’s investigation of the Facility has uncovered significant. ongoing, and continuous
violations of the CWA and the General Industrial Storm Water Perimit issued by the State of
California (NPDES Generai Permit No. CAS000001 [Statc Water Resaurces Control Board
(“SWRCB™)] Water Quality Order No. 92-12-DWQ, as amended by Order Mo, 97-03-DWQ
(1997 Permit”) and by Order No. 2014-0037-DWQ (“2015 Permut’) (coitectively. the “General
Permit™).

Information available to EDEN. including documents ubtained from Californta EPA’s
online Storm Water Multip'e Application and Reporting Tracking Ssetem ("SMARUS™), wdicates
that on or around August 6. 2016, the Discharger submitted 3 Notiwe of tntent ("NOGE) o be
authonized to discharge storm water from the Facihty., The SWROB approved the NOI and the
Discharger was assigned W aste Discharger Identification {"WDID ) niber 2 211026767

As more fully desc ibed m Section T, below, EDEN aileges (hat . its operations ot the
Facility. the Discharger has committed ongoing wiolations of e substartive and precedurai
requirements of the Federa Clean Water Act. Californta Water Code $13377: the General Permit.
the Regronal Water Board 3asin Plai, the Calitornia Toxics Rule ¢CTR) WY C FR 13138 and
Califomia Code of Regulations. Titie 22. § 64431,

IL THE LOCATION OF THE ALLEGED VIOLATIONS
A. The Facility
The location of tie pomt sources from which the pollutants identified ir this Notiee are

discharged in violation of the CWA is Cabformia Waste Solutions™ permanent facility address of’
1820 10th Street in Oakland, California.
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reporting year (July 1 to December 31), and two (2) QSEs within the second half of each
reporting year (fanuary 1 to Junc 30).

Section XI1.C.6.b provides that if samples are not collected pursuant to the General
Permit, an explanation must be included in the Annual Report.

As of the date of this Notice, the Discharger has failed to upload into the SMARTS
database system:

a. ‘Two storm water sample analyses for the time period Juty 1, 2016, through
December 31, 2016. Qualified Storm Tivents occurred in the vicinity of the
facility on at least the following relevant dates: 10/14/16, 10/27/16, 10/30/16,
11/19/16, 11/26/16. 12/8/16, 12/10/16. 12/15/16. and 12/23/16;

b. Two storm water sample analyses for the time period July 1, 2017, through
December 31, 2017. Qualified Storm Events occurred in the vicinity of the
facility on the following relevant dates: 10/19/17,11/4/17, 11/8/17, 11/16/16, and
11/26/17: and

c. ['wo storm water sample analyses for the time period January 1, 2018, through
June 3%, 2018, Qualified Storm Events occurred 1n the vicinity of the facility on
at least the following relevant dates' 1/3/18, 1/5/:8, 1/8/18, 1/22/18, 1/24/18,
2/28/18, 3/1/18. 3/12/18. 3/20/18, 3/24/18.4/5/18, 4/11/18, and 4/16/18.

B. Falsification of Annual Reports Submitted to thz Regional Water Board

Section XXLL of the General Permit provides as tollows:
L. Certification

Any person signing, certifying. and submiting documens under Section XXI K above
shall make the following certification

“Leerufy under penalty of Taw that this document and all Attachments were prepared
under my direction or supervision in accordunce with a system designed 10 assure that
qualified personnel properly gather and evaluate the information submitted Based on my
inquiry of the person or persons who manage the svstem or those persons directiy
responsibie for gatherng the information, to the hest of :y knowledge and beliet, the
information submitted is. true, accurate. and complete. | am aware that there are
significant penalties for submitting talse intormation. cluding the possibility of tine and
imprisonment for knowing violations."
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Further, Section XXI.N of the General Permit provides as follows:
N. Penalties for Faisification of Reports

Clean Water Act section 309(c)(4) provides that any person that knowingly makes any
false material statement, representation, or certification in any record or other document
submitted or required to be maintained under this General Perinit, including reports of
compliance or noncompliance shall upon conviction, be punished by a fine of not more
than $10,000 or by imprisonment for not more than two years or by both.

On July 19, 2017, the Discharger submitted its Annual Report for the Fiscal Year 2016-
17. The Report was signed under penalty of law by Jean Paul Cosentino  Mr. Cosentino is not
the currently designated Legally Responsible Person (“LRP”) for the Facility. but appears to be a
Designated Authorized Representative, and he is also the Safety Manager for the Discharger.

Mr. Cosentino responded “Yes™ to Question No. 3 on the Annual Report {‘Did you
sample the required number of Qualifying Storm Events during the reporting ycar for all
discharge locations. in accordance with Section XI.B?") However, as discusced above, the
Discharger failed to collect and analyze the required number of storm water samples during the
2016-17 reporting year.

On July 13. 2018, the Discharger submitted its Annual Report for the Fiseal Year 2017-
18. The Report was signed under penalty of law by Glen Hulsenberg Mr Hulsenberg is not the
currently designated I.egallv Responsible Person (“LRP”) for the Facility but appears to be a
Duly Authorized Representative

The 2017-18 Annual Report included Attachment 1 as an explanation for why the
Discharger failed to sample the required number of Qualifving Stovm Fvents dunng the reporting
years for all discharge locauons. in accordance with Section XI.B. M. Hulsenbeig certified in
the report, under penalty of perjury. that the required number of samples for the reporting period
was not collected by the Discharger because he claimed insufficient qualifiing storm water
discharges occurred during the reporting year and scheduled factlity aperating hours

Records from the National Oceanic and Atmospheric Adminisiration (NOAA)
website/database confirm that during the fiscal year 2017-18. there was i fact sufficient
Qualified Storm Events (QSEs) occurring near the Facility dunng or within 12 hours of the start
of regular business hours t allow the Discharger to collect the requisite number of samples. as
delineated above.

Based on the foregeing, it is clear that both Mr. Cosentine and Mr. Glen Hulsenberg
made false statements in the Facility’s 2016-17 and 2017-18 Annual Reports when thev
indicated that the facility had collected samples according to Section XI B of the General Permit
in the 2016-17 Annual Report and that there were insufficient QSEs during the reporting years n
the 2017-18 Annual Repon
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C. Deficient BMP Implementation

Sections 1 C, V.A and X.C 1.b of the General Permit require Dischargers to identify and
implement minimum and advanced Best Management Practices ("BMPs™) that comply with the
Best Available Technology (“BAT™) and Best Conventional Poliutant Control Technology
("BCT™) requirements of the General Permit to reduce or prevent discharges of pollutants in their
storm water discharge in a manner that reflects best industry practice, considering technological
availability and economic practicability and achievability.

EDEN alleges that the Discharger has been conducting industrial activities at the site
witheut adequate BMPs to prevent resulting non-storm water discharges. Non-storm water
discharges resuliing fron these activities are not from sources that are listed among the
authorized non-storm water discharges in the General Permit, and thus are always prohibited

The Discharger’s fatdure to develop and/or impiement adequate BMPs and pollution
controls 10 meet BAT and BCT at the Facility violates and will continue to violate the CWA and
the Industnial General Permit each day the Facility discharges storm water without meeting BAT
and BCT.

Specfic BVP Dsficiencies

Between fanuars 2017 and October 2018 the Faciity was mspected on a monthly basis by
the County of Alameda as local enforcement agency tor CatRecycle. During those inspections.
the County inspectors found the following BMP deficiencies to be regulariy occurning at the
Facility.

. Sehd waste restduals and glass fines not bemng removed trom the Facility within 48
houts.

2 freshtned ard rodent droppings observed on the tloos i in areas of the facihty exposed
1o the elements,

3 wWindblown debris and tracked fitter observed near the unprocessed piles in the yard
and bales storage area in the recycling building;

4. Live and dead rats and mice observed near compressor and storage areas, and hoies

caused by burrowing animals observed near the facility front entrance and maintenance

storage area,

Broken parts and old equipment observed accumuiating on the ground near and in

maintenance storage area;

6. Standing water observed on the utility room and MRF storage area floors:

7. Putrescible waste commingled with recyclables in the bale storage area in the yard,
stored for excessive periods of time

8. Plethora of flies observed in the areas of the stockpiled baled materials and unprocessed
reeyclable piles in the vard, due to standing water and putrescible waste:

w
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D. Discharges In Violation of the General Permit

Lxcept as authorized by Special Conditions of the General Permit, Discharge Prohibition
[1i(B) prohibits permittees from discharging materials other than storm water (non-storm water
discharges) either directly or indirectly to waters of the United States  Unauthorized non-storm
water discharges must be vither eliminated or permitted by a separate NPDES permit

Information availat-le to EDEN indicates that unauthorized non-storm water discharges
oceur at the Facility due to inadequate BMP development and/or implementation necessary to
prevent these discharges.

EDEN alleges that the Discharger has discharged storm water containing excessive levels
of pollutants from the Facility to its Receiving Waters during at feast every significant {ocal rain
event over (11 inches in tii. 1ast five (5) years.

EDEN hereby puts the Discharger on notice that cach time the Facility discharges
probibited non-storm wate: in violation of Discharge Prohibition I11.B ot the General Permit is a
separate and distinct violation of the General Permit and Section 3014a) of the Clean Water Act,
33USC § 1311

I Discharges in | xcess of Technology-Based Effluent Linutations

The Industrial General Penmit includes technology-based eitluent hmitations, which
prohibit the discharge of potlutants from the Facility in concentrations above the level
corumensurate with the application of best available technology economically achievable
{(“BAT") for toxic potlutant and best conventional pollutant controi technology (“BCT™) for
conventional poflutants. (General Permit, Section X.H.)

The EPA has publishied Benchmark values set at the maximum poliutant concentration
tevels present it an industrial facility is employing BAT and BCT. as hisied 1a fable 2 of the
General Permit. The General Permit includes “Numeric Actien Levels™ {(“NALs™) derived from
these Benchmark values: however, the NALs do not represent technology-based criteria relevant
to determining whether an industrial facility has implemented BMPs that achieve BAT/BCT.
(General Permit, Section I M. (Finding 62)).

The Discharger’s exceedances of Benchmark values over the last three (3) years.
identified in the table listed below. indicate that it has failed and is tailing to employ
measures that constitute BAT and BCT, in violation of the requirements of the Industrial General
Permit. EDEN alleges and notifies the Discharger that its storm water discharges from the
Facility have consistently contained and continue to contain levels of pollutants that exceed
Benchinark values as listed below.
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These allegations are based on the Facility’s seif-reported data submitted to the Regional
Water Board. Self-monitoring reports under the Permit are deemed “conclusive evidence of an
exceedance of a permit limitation.” Sierra Club v. Union Oil, 813 F.2d 1480, 1492 (Sth Cir.
1988).

The Discharger’s ongoing discharges of storm water containing levels of pollutants above
EPA Benchmark values and BAT- and BCT-based levels of control also demonstrate that it has
nol developed and implemented sufticient BMPs at the Facility. EPA Benchmarks are relevant
to the inquiry as to whether a facility has implemented BMPs. [Cal. Sportfishing Prot. Alliance
v. River City Waste Recyclers, LLC (E.D.Cal. 2016) 205 F.Supp 3d 1128; Baykeeper v. Kramer
Metals, Inc. (C.D.Cal. 2009) 619 T.Supp.2d 914, 925: Waterkeepers Northern California v. AG
Industrial Mfg. Inc. (9th Cir. 2004) 375 F.3d 913, 919 (concentration levels in excess of EPA
benchmarks are evidence supporting the citizen plaintitf's contention that defendant did not have
appropriate BMPs to achieve BAT/BCT).]

‘The Discharger’s failure to develop and/or implement adequate BMPs and pollution
controls to meet BAT and BCT at the Facility violates and will continue to violate the CWA and
the Industrial General Permit each and every day the Facility discharges storm water without
mecting BAT and BCT.

2. Discharges in Excess of Receiving Water Limitations

In addition to emploving technology based effluent limiiations, the Industrial General
Pernut requires dischargers to comply with Receiving Water Limitations. Receiving Water
Limitation found in Section VI(B) of the General Permit prohibits storm water discharges and
authorized non-storm water discharges to surface water that adversely impact human health or
the environment.

Discharges that contain pollutants i concentrations that exceed levels known to
adversely impact aquatic species and the environment also constitute violations of the General
Pennit Receiving Water Limitation

Applicable Water Quality Standards (“WQS™) are set forth in the California Toxics Rule
("CTR™) and the Regional Basin Plan.  Exceedances of WQS are violations of the Industrial
General Permit, the CTR, and the Basin Plan. Industrial storm water discharges must strictly
comply with WQS. including those criteria hsted in the applicable Basin Plan. (See Defenders of
Wildlife v. Browner, 191 F.3d 1159, 1166-67 (9th Cir. 1599).)

The Basin Plan establishes WQS for the San Francisco Bay and its tributaries, including
but not limited to the following'

» Waters shall not contain substances in concentrations that result in the deposition of
material that cause nuisance or adversely affect beneficial uses
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» Waters shall not contain suspended material in concentrations that cause nuisance or
adversely aftect beneficial uses.

» Waters shall be frec of changes in turbidity that cause nuisance or adversely affect
beneficial uses.

¢ All waters shall be maintained free of toxic substances in concentrations that are lethal
to or that produce other detr:mental responses in aquatic organisms.

« Surface waters shall not contain concentrations of chemical constituents in amounts that
adversely affect any designeated beneficial use.

Information available to EDEN indicates that the Facility's storm water discharges
contain elevated concentrations of specific pollutants. as listed below  These polluted
discharges can be acutely toxic and/or have sub-lethal impacts on the avian and aquatic wildlife
in the Receiving Waters. D.scharges of elevated concentrations of pollutants in the storm water
from the Facility also adverscly impact human health. These harmful! discharges from the
Facility are violations of the General Permit Receiving Water Limitation.

Further, EDEN puts the Discharger on notice that the Receiving Water Limitations are
independent requirements that must be complied with, and that carrying out the process triggered
by excecedances of the NALs hsted at Table 2 of the General Permit does not amount to
comphance with the Receiving Water Limitations. The NAI s de not represent water quality-
based criteria relevant to de'ermining whether an industrial facibity has caused or contributed to
an exceedance of a WQS, or whether it is causing adverse impacts to human health or the
environment

Section XX.B. of the General Permit provides that when a facility’s industrial stonn
water discharges and/or aut1orized NSWDs are determined to contain pellutanis that are in
violation of Receiving Water Limitations contained in Section V1, the Discharger must conduct a
facility evaluation to identitv pollutant source(s) within the facility that are associated with
industrial activity and whetier the BMPs described in the SWPPP have been properly
implemented. assess its curtent SWPPP and certify via SMARTS any additional BMPs identified
which are necessary in order meet the Receiving Water Limitations.

EDEN alleges that trom at least January 18, 2017, to the present, the Discharger has been
in violation of the Receivinz Water Limitations provision of Section VI of the General Permit as
evidenced by its exceedanc :s of the applicable Water Quality Standards sct forth in the Regional
Basin Plan, indicated below
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EDEN has retained counsel in this matter as follows:

CRAIG A. BRANDT
Attorney at Law

5354 James Avenue
Oakland CA, 94618
Telephone: (510) 601-1309
Email: graigabrandtwattnet

» ensure proper response to this Notice, all communications should be addressed to
EDEN s iegal counsel, Mr. Craig A. Brandt.

VIl. RELIEF SOUGHT FOR VIOLATIONS OF THE CLEAN WATER ACT

As discussed herein, the Facility’s discharge of pollutants degrades water quality and
harms aquatic life in the Receiving Waters. Members of EDEN live, work, and/or recreate near
the Receiving Waters.  For example, EDEN members use and cnjoy the Receiving Waters for
fishing, boating, swimming, hiking, biking, bird watching,. picnicking, viewing wildlife, and/or
engaging in scientific study 'The unlaw ful discharge of pollutants from the Facility impairs each
of these uses.

Further the Facility’s discharges of polluted storm water and non-storm water are
ongoing and continuous. As a result, the interests of EDEN’s members have been, are being, and
will continue to be adversely affected by the failure of the Discharger to comply with the General
Permit and the Clean Water Act

CWA §§ 50s@a)1) and 505(f) provide for citizen enforcement actions against any
“person,” including individuals, corporations, or partnerships, for violations of NPDES permit
requirements and for un-permitted discharges of pollutants. 13 U S.C. §§ 1305(a)([) and (1),
§1362(5)

Pursuant to Section 309(d) of the Clean Water Act. 33 U.S.C. § 1319(d), and the
Adjustment of Civil Monetary Penalties for Inflation, 40 C.F R § 19.4. each separate violation of
the Clean Water Act subjects the violator to a penalty for all violations occurring during the
period commencing five (5) vears prior to the date of the Notice Letter. These provisions of Jaw
authorize civil penalties of $37,500.00 per day per violation for ail Clean Water Act violations
after January 12, 2009, and $51.570.00 per day per violation for violations that occurred after
November 2, 2015.

In addition to civil penalties, EDEN will seck injunctive relief preventing further
violatians of the Clean Water Act pursuant to Sections 505(a) and (d), 33 U.S.C. § 1365(a) and
(d), d¢ ratory relief, and such other relief as permitted by law. Lastly, pursuant to Section
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505(d) of the Clean Water Act, 33 U.S.C. § 1365(d), EDEN will seck to recover its litigation
costs, including attorneys’ and experts” fees.

VIII. CONCLUSION

The CWA specifically provides a 60-day notice period to promote resolution of disputes.
EDEN encourages the Discharger’s counsel to contact EDEN’s counsel within 20 days of receipt
of this Notice to initiate a discussion regarding the violations detailed heremn

During the 60-day notice period, EDEN is willing to discuss effective remedies for the
violations, however, if the Discharger wishes to pursue such discussions in the absence of
litigation, it is suggested those discussions be initiated soon so that they may be completed before
the end of the 60-day notice period. EDEN reserves the right to file a lawsuit if discussions are
continuing when the notice period ends.

Very truly yours,

AIDEN SANCHEZ
Eden Environmental Citizen's Group

Copies to:

Administrator

U.S. Environmental Protection Agency Regional Admurstrites
1200 Pennsylvania Avenue, N W. US I'PA Regon 0
Washington, D.C. 20460 75 Hawthorne Street

San Francisce, CA 94103
Executive Director
State Water Resources Control Board
P.O. Box 100
Roseville, CA 95812-0100





